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80 percent in value of all outstanding 
stock of the corporation is beneficially 
owned by the taxpayer, his spouse, and 
his minor children and minor grand-
children. For the purpose of this sec-
tion, the terms children and grand-
children include legally adopted chil-
dren and their children. The provisions 
of section 1239(a)(2) are applicable 
whether property is transferred from a 
corporation to a shareholder or from a 
shareholder to a corporation. 

[T.D. 6500, 25 FR 12021, Nov. 26, 1960, as 
amended by T.D. 7569, 43 FR 51388, Nov. 3, 
1978] 

§ 1.1240–1 Capital gains treatment of 
certain termination payments. 

Any amounts received by an em-
ployee for the assignment or release of 
all his rights to receive, after termi-
nation of his employment and for a pe-
riod of not less than five years or for a 
period ending with his death, a per-
centage of the profits or receipts of his 
employer attributable to a time subse-
quent to such termination, are consid-
ered received from the sale or exchange 
of a capital asset held for more than 
six months if the following require-
ments are met: 

(a) The employee was employed by 
the employer, in whose future profits 
or receipts the employee had an inter-
est, for a period of more than 20 years 
before the assignment or release by the 
employee of his rights in such future 
profits or receipts, 

(b) The full rights of the employee to 
the percentage of the future profits or 
receipts on such employer, which 
rights are the subject of the assign-
ment or release, were incorporated in 
the terms of the contract of employ-
ment between the employee and the 
employer for a period of at least 12 
years, and were so incorporated before 
August 16, 1954, 

(c) The assignment or release was 
made after the termination of the em-
ployee’s employment with such em-
ployer, 

(d) The assignment or release con-
veyed all the rights of the employee in 
the future profits or receipts of such 
employer and conveyed no other rights 
of the employee, and 

(e) The total amount to which the 
employee became entitled pursuant to 

the assignment or release was received 
by the employee after the termination 
of his employment with such employer 
and in one taxable year of the em-
ployee. 
The requirement that the assignment 
or release be made after the termi-
nation of the employee’s employment 
contemplates a complete and bona fide 
termination of the relationship of em-
ployer and employee. This requires 
more than a mere termination of such 
relationship under the particular con-
tract or contracts of employment pur-
suant to which the employee acquired 
his rights in the future profits or re-
ceipts of the employer. The contract 
need not expressly provide that the em-
ployee shall share in the future profits 
or receipts of the employer for a min-
imum period of five years. However, if 
the contract does not expressly so pro-
vide and the assignment or release is 
made before the expiration of five 
years following the termination of em-
ployment, the terms of the contract 
considered in conjunction with the 
facts in the particular situation must 
establish that the rights of the em-
ployee to a percentage of future profits 
or receipts, in all probability, will ex-
tend to a period of not less than five 
years from the date of termination of 
employment or for a period ending 
with his death. Section 1240 has appli-
cation only to an assignment or release 
made by the employee who acquired 
the right to a percentage of future 
profits or receipts of the employer, and 
has no application to amounts received 
other than as payment for assignment 
or release of such right. Section 1240 
has no effect upon the determination of 
the income tax of the employer making 
the payment to the employee. 

[T.D. 6500, 25 FR 12021, Nov. 26, 1960] 

§ 1.1241–1 Cancellation of lease or dis-
tributor’s agreement. 

(a) In general. Section 1241 provides 
that proceeds received by lessees or 
distributors from the cancellation of 
leases or of certain distributorship 
agreements are considered as amounts 
received in exchange therefor. Section 
1241 applies to leases of both real and 
personal property. Distributorship 
agreements to which section 1241 ap-
plies are described in paragraph (c) of 
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